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“It is the intent of the Legislaturethat the state should take
vigorousaction to enforcethe terms and conditions ofpermits[]
licenses,certifications, and registrationsto appropriatewater, to
enforce state board orders and decisions, and to prevent the
unlawful diversionofwater.” (Wat. Code,§ 1825 [italicsadded].)

“[I]n my opinion, issuing the [Cease and Desist Order]
demonstratescompliancewith this policy.” (Testimony of Mr.
Lindsay,EnforcementTeam,Reporter’sTranscript(R.T.) (Oct. 24,
2005)52:9-11 [referringto WaterCode§ 1825].)

I. INTRODUCTION

WaterCodesection1825expressestheLegislature’sintentthat thestate“take vigorous

action”to enforcethetermsandconditionsofwaterright permits andlicensesandto enforceState

WaterResourcesControlBoard(StateWaterBoardor Board)decisionsandorders. (Countyof

DelNorte v. City ofCrescentCity (1999)71 Cal.App.4th965, 973-974[84 Cal.Rptr.2d179].) The

Departmentof WaterResources’s(Department)andtheUnitedstatesBureauof Reclamation’s

(Bureau)threatenedviolationof waterqualityobjectivesimposedin theirwaterrights by Revised

WaterRightDecision1641 (datedMarch 15, 2000)(D-1641),andtheirdisregardoftheassociated

monitoringandreportingrequirements,compelsthevigorousenforcementactionmandatedby

section1825.

This adjudicativeproceedinginVolves considerationof draft CeaseandDesistOrder(CDO)

Nos.262.31-16and262.31-17issuedto theBureauandDepartment,respectively,by theState

WaterBoard’sDivision ofWaterRights(Division). TheCDOs areintendedto preventthe

threatenedviolation ofthetermrequiringtheagenciesto meetamaximum30-dayrunningaverage

of meandaily ElectricalConductivity(EC)(measuredin mnihos/cm)of0.7 from April though

Augustat threeDeltalocations. Thefirst two hearingissuesidentifiedin therevisedhearingnotice

datedSeptember23, 2005,askwhethertheStateWaterBoardshouldissuea CDO to theBureau

_____ — — -— — P~ri~’~. — 1anuto meLleparunentin responseto me~rait uL)Us, anti ii so, wnatmoauicauonssnouiaoemacie

to theCDOs. Theanswerto thesehearingissuesunequivocallyis “yes.”1 Theevidencein the

1 TheEnforcementTeamdid notsubmitevidenceregardingthewaterqualityresponseplanor anyuseofthejoint

[Foo4lotecontinuedon nextpage.]
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• 1 recorddemonstratesthattheStateWaterBoardshouldissuetheCDOsagainstboththeBureauand

2 theDepartment.In addition,theEnforcementTeamrecommendsthatmodificationsbe includedin

3 thefinal ordersto incorporatemonitoring andreportingrequirementsimposedin D-1641.

4 Thebasicissuein this proceedingis whetheraviolation orthreatenedviolationhasbeen

5 demonstratedby apreponderanceoftheevidence,andif so,what shouldbethetermsof aCDO

6 issuedin responseto theviolation or threatenedviolation. As discussedin sectionIII ofthis brief,

7 theevidenceclearlysupportstheissuanceoftheproposedCDOs. SectionIV ofthis brief

8 addresseslegalissuesraisedby thehearingparticipantsandby thepresidinghearingofficer,

9 including issuesconcerningtheeffect of aCDO on therequirementsoftheunderlyingwaterrights

10 andtherelationshipof enforcementto thepublic trust. In particular,theDepartmentarguesthat a

11 CDO shouldnotbe issuedunlessanduntil aviolationhasoccurredandthat violationhasbeen

12 reported,andthattheStateWaterBoardshouldforegoenforcementandpursueotherapproaches

13 for violations committedby theDepartment.TheDepartment’sargumentsarewithoutmerit.

14 II. LEGAL AND PROCEDURAL BACKGROUND

15 Pursuantto WaterCodesection1831,theStateWaterBoardmayissueaCDO to any

16 personwho is violating,or threateningto violate,anytermor conditionof apermit or license. The

17 CDO “shall requirethatpersonto comply forthwith or in accordancewith atime schedulesetby

18 the[StateWaterBoard].” (Wat. Code,§ 1831, subd.(b).)

19 TheBureauandtheDepartmentholdthewaterrights thatarethesubjectofthis

20 proceeding.2As aconditionof thesewaterrights,D- 1641 requireseachagencyto meetwater

21 qualityobjectivesfor agriculturalbeneficialuses,asspecifiedin Table2 ofthedecision,at certain

22 locationsin the southernDelta. (WR-Sa,pp. 159-160.)EffectiveApril 1, 2005,Table2 of D-1641

23

24 pointof diversionthatmaybemadepossibleasa resultof approvalof theplan,anddoesnotaddressthoseissuesin
this brief.

25 TheDepartmentholdsPermits16478,16479,16481,16482,and16483 (Applications5630,14443,14445A, 17512,

and 17514A, respectively).USBRholdsLicense 1986(Application23) andPermits11315,11316,11885,11886,
26 11887, 11967,11968,11969,11970,11971,11972,11973,12364, 12721,12722,12723, 12725,12726,12727,12860,

15735,16597,16600,and20245(Applications13370,13371,234,1465,5638,5628,15374,15375,15376,16767,
27 16768,17374,17376,5626,9363,9364,9366,9367,9368,15764,22316,14858A, 19304,and14858B,respectively).

(WR-5a,pp. 155-163.)
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1 requirestheBureauandtheDepartmentto meetamaximum30-dayrunningaverageof meandaily

2 EC of 0.7millinThos percentimeterfromApril throughAugustof eachyear, in all wateryear

3 types,at threecompliancelocations:(1) theSanJoaquinRiver at BrandtBridge(Interagency

4 StationNo. C-6); (2) Old RivernearMiddle River(InteragencyStationNo. C-8); and(3) Old

5 River atTracy RoadBridge(InteragencyStationNo. P-12). (WR-5b,p. 182, Table2.)

6 Table2 furtherspecifiesthatafterApril 1, 2005,the0.7EC objectivefor Interagency

7 StationsnumberC-6, C-8, andP-12maybereplacedby a 1.0 EC objectivefrom April through

8 Augustif permanentbarriersareconstructed,orequivalentmeasuresareimplemented,in the

9 southernDeltaandan operationsplanthatreasonablyprotectssouthernDeltaagricultureis

10 preparedby theDepartmentandtheBureauandapprovedby theExecutiveDirectorof theState

11 WaterBoard. (WR-5b,p. 182, Table2, note5.)

12 TheDepartmentandtheBureauhaveneitherconstructedthepermanentbarriersnor

13 implementedequivalentmeasures.Accordingly,the0.7 ‘EC objectiveis in effectat Interagency

14 StationNos.C-6, C-8, andP-12from April throughAugust. (WR-1, p.3.)

15 On investigation,theDivision’s ComplianceandEnforcementUnit staffconcludedthat

16 therewasathreatof violation ofthepermitandlicensetermsrequiringtheDepartmentandthe

17 Bureauto meetthe0.7EC objectivefrom April throughAugust. OnMay 3, 2005,theDivision

18 issuednoticesof draftCDO Nos.262.31-16and262.31-17to theBureauandtheDepartment,

19 respectively,to enforcethosepermit andlicensetermsandto establishanenforceablescheduleof

20 compliance. (WR-1, p. 4; WR-3;WR- 4.) At therequestoftheDepartmentandtheBureau,a

21 hearingwasheldon October24-25,andon November7, 17-18,and21, 2005:~

22 III. THE EVIDENCE SUPPORTSTHE ISSUANCE OF THE CDOs WITH

23 RECoMMENDED, MODIFICATIONS
This proceedinginvolvesCDOsproposedto beissuedin responseto thethreatened

24
violation oftermsin thewaterrightsheldby theDepartmentandBureau.No matterwhichhatthe

~25

26 Department’sDeputyDirector,Mr. JerryJohns,wears(R.T. (Nov. 17, 2005)156:21-158:19),the

27
~TheBureaudid notpresentevidenceat thehearing.
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1 bottomline is thattheDepartmentis awaterrightpermitteeand,assuch,it mustcomplywith the

2 termsandconditionsof its permits. EventheDepartmentadmitsthismuch.4 Thesameis truefor

3 theBureau.

A. The EvidenceDemonstratesthat there is aThreat ofViolation of the0.7 EC Objective

5 TheEnforcementTeam’sevidencesupportstheStateWaterBoard’sfinding thatthereis a

6 threatenedviolationofthe0.7 EC objectivein effect from April throughAugustat thesouthern

7 Deltastations. A threatofviolation is moreprobablethannotbasedon severalfactors,including

8 (1) theagencies’own statementsthat thereis a threatofviolationof the0.7EC objective; (2) the

9 agencies’own statementsthatthe0.7EC objectiveis likely tobeexceededuntil thepermanent

10 barriersareoperating;and(3) areviewofhistoricalECdata,which indicatesthatathreatof

11 violation continuesevenin yearsfollowing wetyears.

12 1. TheDepartmentandtheBureauhaveacknowledgedthat thereis a threatofviolation

13 In correspondenceandpresentationsto theStateWaterBoard,theDepartmentandthe

14 Bureauhaveacknowledgedthattheyarelikely to violatethe0.7 ECobjectiveandtheyhave

15 acknowledgedthattheviolationcouldresultin enforcementaction. Thesestatementsarediscussed

16 in detail in theEnforcementTeam’swritten testimonyandwill notbe repeatedhere. (SeeWR-1,

17 pp. 3-4; WR-6; WR-7;R.T. (Oct. 24, 2005)44:13-45:10,164:3-166:14.)While theDepartment

18 hasarguedthat statementsmadein achangepetitionshouldnot beusedasabasisfor an

19 enforcementaction,it admitsthat its statementsarereliable. (R.T. (Nov. 17, 2005)234:24-235:1

20 [Q:“Is thereanyreasonthatthosestatementswould beunreliable?”A: “No.”].) Thus, the

21 agencies’own admissionssupporta finding of athreatenedviolation.5

22

23
~“And we’reapermitteeandwehaveobligationsasa permittee.Wehaveto meetour waterqualitypermit termsor

24 waterright permitterms.”(Departmenttestimonyby Mr. Johns,R.T. (Nov. 17,2005)157:7-9.)Curiously,however,
Mr. Johnsalsoappearsto suggestthat theDepartmentwill notcomplywith thewaterqualityobjectivesinD- 1641

25- —w-ithout-a~eourt-ordem--(-Id-at--2-59~2-1--260:44— — — ~ ——

No objectionwasraisedto the admissionof this evidenceat thehearing. Moreover,theDepartmentdoesnot cite
26 anyevidentiaryprivilegethatwould providea basisfor excludingtheseadmissions.Nor is thereanypublic policy

basisfor excludingthis evidence.If anything,thepossibilitythatinformation submittedin supportof anapplicationor
27 petitionmightbeusedin otherproceedings,therebyholding partiesaccountablefor theaccuracyofthe information

theysubmit,helpspromotethe integrityof theproceedingsonthoseapplicationsandpetitions.
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ENFORCEMENTTEAM’S CLOSING BRIEF
-4- ~



2. A threatofviolation will continueuntil thepermanentbarriers areconstructedor
1 equivalentmeasuresare implemented

2 Although theDepartmentandtheBureaumetthe0.7 ECobjectiveat all three

3 southernDeltalocationsthis year,thethreatofa violationat theselocationswill continueat

4 leastuntil thepermanentbarriersareconstructedorequivalentmeasuresareimplemented.

S Thebarriersaretheprimarymeansby whichtheagenciescanmeetthewaterquality

6 objectivesin the longterm. (WR-1, pp.4-5.) As theagenciesthemselveshaveexplained,

7 the StateWaterBoardlinked theeffectivedateofthe0.7 BC objectiveto theexpected

8 completiondateofthebarriers“in recognitionthat.., operationswithoutthebarrierscould

9 not, in manyyears,achievethemorestringent[0.7EC] objective.” (WR-6,p. 3.)

10 Similarly, theDepartmenthasexplainedthat “[alt this time, theproposed[permanent

11 barrier] appearsto be theonly feasiblewatermanagementtool availablethatwill affect the

12 interior channelwaterquality to achievetheSouthernDeltaobjectives.” (WR-7, p. 2.)

13 Duringthehearing,theDepartmentadmittedthat~“it is likely that the . 7ECobjectivewill

14 be exceededundercertainconditionsuntil the installationofthepermanentgates.”

15 (TestimonyofMr. Leahigh,R.T. (Nov. 17, 2005)244:14-16[italics added].)

16 Moreover,Mr. Lindsaytestified,“[ejach yearthatthepermanentbarriersarenot installedis

17 ayearin which theagencieswill threatento violatethe0.7 EC objectiveatInteragencyStation

18 Nos. C-6, C-8, andP-12.”(WR-1, p. 5.) Thereis no disputethatthepermanentbarriersarenot in

19 place. Thereis little disputethatthepermanentbarriersareessentialto theagencies’ability to

20 meetthe objective.6

21
3. A reviewofthehistoricECdatademonsfratesa threatofviolation

Basedon theEnforcementTeamss reviewoftheavailablehistoricalEC data,it is very

23 likely that theDepartmentandtheBureauwill• fail to meettheobjectivebeforethepermanent

24 barriersarecompleted.Thebenefitsof onewetyeardo notnecessarilycarryoverinto otherwater

25

26
6 ThedraftCDOs do notdirectconstructionof thebarriers,butinstead,reiteratethe languageof D- 1641,which allows

27 theagenciesto constructthepermanentbarriersor implementequivalentmeasures.(WR-3;WR-4; seealsoR.T.

(Oct. 24,2005) 192:19-21,194:10-15 [thedecisionis up to theDepartmentandtheBureau].)
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1 years. (WR- 1, pp. 5-6.) An analysisofwaterquality datafor thethreesouthernDeltalocations

2 (InteragencyStationsC-8, C-6, andP-12)since1996,betweenApril throughAugust,demonstrates

3 thattheDepartmentandtheBureauhistoricallyhaveexceeded0.7 ECat thoselocationsevenin

4 wetyears. (WR-1,p. 6; WR-1l to WR-13;WR-18;R.T. (Oct. 24, 20Q5)45:11-46:21.)

5 Additionally, theagencies’pastviolation ofthe lessrestrictive1.0EC objectivesupportsa

6 conclusionthatthey arelikely to violatethemorerestrictive0.7 EC objectivein thefuture. In

7 2003theDepartmentandtheBureauwererequiredto meet1.0 EC at thethreesouthernDelta

8 locations,but theyexceededtheobjectiveattwo stationsfrom Januaryto April. (WR-1,p. 6;

9 WR-15;R.T. (Oct. 24, 2005)47:25-48:15.)Theseviolationsofthe 1.0 standardin closeproximity

10 •to April 1, whenthe0.7 ECstandardnow becomeseffective,indicatesthat theagenciesmayhave

11 difficulty in attainingthe0.7 standardatthoselocations.7 (WR-1, p. 6.)

12 Thus,theevidencein this proceedingsupportsa finding that athreatof violation exists.

13 TheDepartmentandBureauthreatento violatetherequirementto implementthe0.7EC objective

14 in effectfrom April throughAugust. A threatenedviolation existsatleastuntil theDepartmentand

15 theBureauconstructandoperatethepermanentbarriersor implementequivalentmeasures.

16 B. The CDOs Should BeIssuedwith Modifications Recommendedby theEnforcement

17 Team
In light ofthethreatenedviolation of theDepartment’sandthe Bureau’swaterright terms,

18
theStateWaterBoardshouldissuetheCDOsto establisha scheduleofcompliancewith these

19
termsandto imposereportingandmonitoringrequirementssothat theBoardwill be informedof

20
theagencies’compliancewith theterms. In addition,becausetheagencieshavefailed to comply

21
with certainmonitoringandreportingrequirementsalreadyimposedby D-1641 in theirpermits

22
andlicense,theCDOsshouldincludethoserequirementsto ensuretheagencies’future

23

24 compliance.

~25

26 ~As apointof clarification,theDivisionwasnotawareof the actualviolationsatthetimeit issuedthenoticesof the
draft CDOsin May 2005. TheEnforcementTeamdoesnotmakeanyrecommendationregardingenforcementagainst

27 theactualviolationsduring this proceedingon the threatenedviolations;,anysuchenforcementactionwouldbe
initiatedin a separateproceeding.(R.T. (Oct. 24,2005) 59:10-22.)

28
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1 TheEnforcementTeamfirst recommendsthat CDOs includeatime scheduleto avoid

2 futuredelaysin theconstructionofthepermanentbarriersor implementationof equivalent

3 measures.Basedon theagencies’own statementsin February2005(WR-1, p. 7; WR-6), the

4 EnforcementTeamrecommendedthattheStateWaterBoardrequiretheDepartmentandthe

5 Bureauto install andto operatethepermanentbarriersor to implementequivalentmeasuresby

6 January1, 2009. (WR-1, p. 7.) Theagencies’own estimatehasalreadyslippedfrom theonethey

7 gavelessthanayearago,andatthehearing,theDepartment’switnessestestifiedthatthey

8 anticipatethatthepermanentbarrierswill becompletedby April-June2009. (DWR-23,

9 Figure18.) Regardlessofthefinal date,theEnforcementTeamstronglyurgestheBoardto impose

10 acompliancescheduleon theagenciesto ensurethatthey implementthenecessarymeasuresin a

11 timely manner.Additionaldelaysin theinstallationandoperationofthepermanentbarriers,or

12 implementationofequivalentmeasures,meansthatthethreatof violationwill continueto existfor

13 a longerperiodof time. (WR-1, p. 6.)

14 Second,theCDOsshouldalsoincludethereportingrequirementsrecommendedby the

15 EnforcementTeamto ensurethattheagenciesinform theStateWaterBoardoftheirprogressin’.

16 constructingthepermanentbarriersor implementingequivalentmeasures.Those

17 recommendations,which will not berepeatedhere,arediscussedon p. ‘1 ofWR-1 andare

18 containedin thedraft CDOs(WR-3; WR-4).

19 Third, theevidencealsoshowsthattheagenciesfailed to comply with basicmonitoringand

20 reportingrequirementsimposedby D-1641,andthat thoserequirementsmustbeincludedwithin a

21 CDO to ensurefuturecompliance. Specifically, in thepast,the agencieshavefailedto comply

22 with variousprovisionsof Term11 on p. 149 ofD-1641 requiringwaterqualityandbaseline

23 monitoring,makingmonitoringresultspublicly available(e.g.,throughpostingon theinternet),

24 submissionof annualreports,andnotificationto theStateWaterBoardof anticipatedor actual

25~ violations. ~WR5a;p—F49,TerrnitWR- 1 ;~ppx7~8;~R7T.(Oct24i2OO5~49:2~50:19;WRA 9.)

26 Noncompliancewith thesetermshinderstheStateWaterBoard’sability to properlyadministerthe

27 agencies’waterrights.

28 Accordingly,theCDOsshouldcontainthefollowing modificationsrecommendedby the
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1 EnforcementTeam: (1) requiretheDepartmentandtheBureauto reportlossesofEC datafor

2 periodsof 7 daysormore: (2) requiretheDepartmentandtheBureauto file theannualreport

3 requiredby paragraphc ofTerm11; and(3)requiretheDepartmentto makeits dataavailableto

4 thepublic on the internet. (WR-1,pp. 8-9;seeWR-16 andWR-17[identifying recommended

5 modificationsin underline]~)8

6 In making its recommendationsto include Term li’s monitoring and reporting

7 requirementsin theCDOs,theEnforcementTeamexplainedthedifficulties it hadin obtaining

8 accuratedatafrom theDepartment,andthattheECdatareceivedfrom theDepartmentonthree

9 differentoccasionshadgapsin it. (WR-l, pp. 5-6; R.T. (Oct. 24, 2005)119:1-24.) Onrebuttal,

10 theDepartmentrespondedthattheEnforcementTeamhadaskedthewrongpersonfor thedataand

11 that theevidence‘showedthattherewereno datagapsgreaterthanfive days. (R.T. (Nov. 18,

12 2005)242:3-13.)

13 A disputeoverwhethertheDepartmenthasexperienceddatagapsof five daysor seven

14 daysoreventwenty-eightdaysmissesthepoint.9 More importantly, theevidencedemonstrates

15 thattheDepartmentitselfdoesnot evenknow who is responsiblefor datacollectionandwhether
IA

16 thosedataareaccurate. Mr. Lindsaytestifiedthat hecontactedMs. TracyHinojosa,Chiefof the

17 OperationsComplianceandStudySection,Division of OperationsandMaintenance,for thedata

18 andthat sheindependentlycontactedhim with newdatarightbeforethehearing. (R.T. (Oct. 24,

19 2005)119:13-24.) Onewould assumethatMs. Hinojosabelievedthat shehadtheright datawhen

20 shecontactedMr. Lindsay. But on rebuttal,Mr. Rich Breuer,ChiefoftheEnvironmentalWater

21 Quality EstuarmneStudiesBranch,testifiedthathehadthed~ita andthatMr. Lindsaydid not

22 contacthim. (R.T. (Nov. l~, 2005)242:14-243:11;DWR-6.) Presumably,whentheStateWater

23 _______________

8 In addition,draftCDO No. 262.31-17,issuedto theDepartment,shouldberevisedto deletethereferenceto
24 InteragencyStationC-b at Vemalis asa compliancelocation. (WR-1, p. 9.)

~To~the—extent--the~Department-experiencesdata4osses,—howeverltshouldreport-them~. — —-

10Moreover,theDepartment’sown testimonyregardingits datacollectionandanalysisis internally inconsistent.
26 (CompareR.T. (Nov. 18,2005)236:11-24[Mr. Leahigh’stestimonythat theDepartmentdid nottrackthe0.7 ECdata

before2005andthatdatawasnotreadily availableatcertainstations]with id. at239:7-9[Mr. Breuer’stestimonythat
27 theDepartmenthad“excellentcompliance”at all stations].)TheDepartmentevenadmittedthat its owndatausedin

thehearingmaybe inaccurate.(R.T. (Nov. 17, 2005)245:3-11.)

28
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1 BoardrequiredtheDepartmentandtheBureauto maketheirmonitoringresultsavailable,

2 includingby timelypostingon the internet,it meantto avoidproblemssuchasthis. (SeeR.T.

3 (Nov. 18, 2005)243:12-14[agreementby Mr. Breuerthatpostingon theinternetwouldavoid such

4 problemsin thefuture].) This evidencedemonstratesthenecessityofrequiringtheDepartmentto

5 comply with its permitrequirementsthroughissuanceof a CDO.

6 In someinstances,theagencies’failureto comply with Term 11 is not simplya matterof

7 regrettableoversight. For example,theagencieshavefailedto submitthe annualreportsrequired

8 by paragraphc of Term 11. (R.T. (Oct. 24, 2005)50:10-19.) TheDepartmenttestifiedthatit was

9 working onthe annualreports,thatit sentthe 2001and2002reportsto the StateWaterBoardin

10 2005, andthatit expectedto becaughtup in2006. (R.T. (Nov. 18, 2005)238:7-18.) The

11 Departmentapparentlywillfully andconsciouslydecidednot to submit~theseannualreports,stating

12 that it hasotherpriorities. (Id. at244:5-15.) TheDepartment’spracticeof picking andchoosing

13 which permit termsandconditionsto complywith illustratesthevital importanceof enforcement.

14 Without thedeterrenteffectof enforcement,theBoard’simpositionofpermit termsandconditions

15 is meaningless.

16 TheEnforcementTeamrecommendsmodificationsto theCDOsto compelcompliance

17 with theseexisting terms. (WR-16;WR-17;R.T. (Oct. 24, 2005)51:13-52:25.) It is within the

18 Department’scontrolto meettheserequirements.(R.T. (Nov. 17, 2005)242:4-244:4.)The

19 Department’spromisesin thisproceedingthat it will complyin thefutureareinsufficientto

20 remedythepastfive yearsofinactionandnoncompliance.To ensuretheagencies’future

21 compliancewith existing requirements,theStateWaterBoardshouldissuetheCDOswith the

22 recommendedmodifications.

23 lY. LEGAL AND POLICY ISSUESRAISED IN THE HEARING

24 Duringthehearing,certainlegalissuesarosethatareaddressedin this brief: (1) whether

~25 “‘th~d~aft’~CDOsmodify, orexcusecompliancewithythe at~Fcjii~1ity o~&~fi~&~or Jf-1~4i7

26 (2) whetherthehearingcanbeusedto challengetheDivision’s exerciseof prosecutorialdiscretion;

27 (3) whethertheWaterCoderequiresa showingofirreparableharmbeforea CDO maybe issued;

28 and(4) whetherD-1641 limits theprocessby which theStateWaterBoardmaytakeenforcement.
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1 actionagainsttheDepartmentor theBureau. In addition,HearingOfficerDoducrequestedthe

2 hearingparticipantsto explainhowtheirrecommendationswould furtherprotectionofwater

3 resourcesandthepublic trust.

4 A. The CDOs Do Not Modify theWater Quality Objectives,and anyCDO Issuedin this

ProceedingCannot Suspendor ExcuseaViolation ofanyRequirementofD-1641

6 Duringthehearing,it becameclearthat certainhearingparticipantsmisunderstoodthe
natureandeffectofthedraft CDOs,suggestingthat theorderspostponetheeffectivedateof

7
D-1641’srequirementto implementthe0.7 EC objectiveor otherwisehavetheeffect of amending

8
D-1641. This is incorrect.Thedraft CDOsneitherexcusenorsuspendcompliancewith thewater

9
qualityobjectivesimposedin D-1641, norotherwisemodify thoseobjectivesortherequirements

10
oftheBureau’sandDepartment’spermitsandlicense. (SeeWR-1, p. 6 [notingthattheCDOs “do

11
not imposeanynewor morestringentwaterquality standards.:. andtheydo notalter anypermit

12
or licenseterms.”];R.T. (Oct.24, 2005)51:5-12,80:14-23.) In fact, theonly meansof changinga

13

14 permittermis throughtheStateWaterBoard’sstatutoryandregulatorychangepetitionprocedures.
A CDO is anenforcementtechniquethat providesa first stepby which theStateWater

15
Boardmayseekto enforceapermitor licensetermpreviouslypromulgatedby theBoard. (See

16

17 Pac~/2cWaterConditioningAssn.,Inc. v. City Council (1977)73 Cal.App.3d546, 555 [140

18 Cal.Rptr. 812] [discussingwaterquality CDOs].) Thesolepurposeofthedraft CDOsis to
establishascheduleofcompliancefortheBureauandtheDepartmentandto setmeasuresto

19
ensuresuchcompliance. (SeeWat. Code,§ 1831, subd.(b) [providingthat aCDO shallrequirea

20
“personto comply forthwithor in accordancewith atime schedule”].)

21
TheWaterCodeestablishessubstantiveandproceduralrequirementsfor changingapermit

22
or licenseterm. (SeeWat. Code,§ 1701 et seq.) Absentcompliancewith thesestatutory

23

24 requirements,the issuanceof aCDO cannotserveto modify thetermsof apermitor license. (See

-25- Citizensfor a BetterEnvironment-C’al?forniav. Union Oil C’o. (9thCir. 1996) 83 F.3d1111, 1119-
1120andCitizensfor aBetterEnvironment-Californiav. Union Oil Co. 861 (N.D. Cal. 1994)

26

27 F.Supp.889,902-903[bothholdingthat aCDO cannotmodify aNationalPollutantDischarge
EliminationSystempermit].) Instead,including atime schedulein aCDO reflectsan exerciseof
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1 prosecutorialdiscretionanddoesnotamountto anamendmentof anypermit or licenseterm.

2 (Ibid.) Simplyput, theStateWaterBoardcannotlegally altertherequirementsin theagencies

3 permitsandlicensethroughthisenforcementaction; anyalterationscanonly beaccomplished

4 throughthechangepetitionprocess.

5 In grantingreconsiderationoftheapprovaloftheWaterQuality ResponsePlan(WQRP),

6 theStateWaterBoardobservedthattheconditionofD-1641 governinguseof thejoint pointsof

7 diversionremains“in effect andcontrols”theuseof thejoint pointsof diversionregardlessof the

8 approvaloftheWQRP. (BoardOrderWR 2005-0024atp. 3.) This is becausetheapprovalof the

9 WQRPwasnotnoticedasaproposedchangein theapplicablepermitsandlicensesandtherequest

10 for approvaloftheWQRPwasnotprocessedin accordancewith theproceduresfor waterright

11 changes.(SeeCal. CodeRegs.,tit. 23, § 791, subd.(e) [theproceduresfor petitionsto changethe

12 pointof diversion,placeofuseorpurposeof useshallbe followed asnearlyaspossiblewhen

13 processingpetitionsfor othertypesof changes].)By thesamelogic, aCDO, which is noticedasan

14 enforcementactionand is notprocessedin accordancewith proceduresto amendthe applicable

15 permitsandlicenses,cannoteffecta changein theapplicablepermitsandlicenses.11

16 Accordingly,therequirementto implementthe0.7EC objective,whichbecameeffectivein

17 2005,remainsin effectuntil thespecificconditionsin D-1641 providing for areversionto the•

18 1.0 EC objectivearemet. Thedraft CDOsneitherexcusenordelaytherequirementto implement

19 the0.7 EC objective.Theymerelyimposea scheduleof complianceto ensurethattheBureauand

20 theDepartmentmeettheirresponsibilities.

21 B. A Hearing on a CDO Should Not Be Used to ChallengetheExercise ofProsecutorial

22 Discretion
Someofthehearingparticipantshavesoughtto broadenthehearingissuesto include

23

24

25 ~ In additionto adoptingchangesby processinga changepetitionsubmittedby thepermitor licenseholder, the State
WaterBoardmaymodify the termsandconditionsof waterright permitsandlicensesbasedon its continuingauthority

26 underWaterCodesection275 andthepublic trustdoctrine. (See23 Cal. CodeRegs.,§ 781,subd.(a).) Butthis.
proceedinghasbeennoticedas proposedenforcementaction,notasan exerciseof theBoard’scontinuingautlmrify,

27 andmodification ofthepermitsor licensepursuantto theBoard’scontinuingauthorityis beyondthescopeof this
proceeding.
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1 reviewoftheDivision’s decisionto issueanoticeofproposedCDO. Somepeoplesuggestthat

2 theseactionsshouldnothavebeenprosecutedbecauseotherviolationsmerit ahigherpriority.

3 Otherscontendthat thenotice ofproposedCDO shouldhavebeenframedmorebroadlyto include

4 otherviolationsby theBureauandtheDepartment.12Mr. Johnsarguedonbehalfofthe

5 Departmentthatthe StateWaterBoardshouldnotprosecutetheDepartmentfor waterright

6 violations,but insteadshouldseekameansof cooperativelyresolvingtheproblem. (R.T.

7 (Nov. 17, 2005)153:13-154:8.)Theseefforts to expandthescopeof thehearingshouldbe

8 rejected,andtheBoardorderin this mattershouldclearlystatethat ahearingonanoticeof

9 proposedCDO, administrativecivil liability order, orrevocationshouldnot beusedto challenge

10 theexerciseof prosecutorialdiscretionin initiating theproceedings.

11 1. Anexerciseofprosecutorialdiscretionshouldnotbeconsideredduring an adjudicative

12 proceeding
TheStateWaterBoardhasbroadauthorityover enforcement.As partofthebudget

13

14 process,theBoarddetermineshow muchofa commitmentit canmaketo enforcement.TheBoard

15 mayalsosetenforcementpriorities. TheBoardmayevenidentify casesthattheDivision ofWater

16 Rightsshouldinvestigateto determineif enforcementis appropriate.(SeeGov. Code,~ 11425.30,
subd.(b)(2) [a personwho hasparticipatedin adeterminationof probablecauseor otherequivalent

17

18 preliminarydeterminationis notdisqualifiedfrom servingaspresidingofficer in theproceeding].)
Oncean adjudicativeproceedinghasbeeninitiatedthroughtheissuanceof anoticeofproposed

19

20 violation,administrativecivil liability complaint,or otherinitial pleading,however,theBoard
shouldavoidany inquiry into theexerciseofprosecutorialdiscretionby theprosecutionteam.

21
Soundpublicpolicy supportssuch.a limitation. First, consistentwith the legislativepolicy

22
thattheStateWaterBoardshouldtakevigorousactionto enforcethetermsandconditionsof

23

24 permitsandlicenses,andto preventtheunauthorizeddiversionofwater, theBoardshouldtake

-25--
12 Somehearingparticipantssuggestthat theDivision shouldhaveimposeda monetarypenaltyon theDepartmentand

26 theBureauaspartofthe draftCDOs. TheStateWaterBoardmayissueanadministrativecivil liability complaintonly
if therehasbeena trespassunderWaterCodesection 1052or a violationof a CDO underWaterCodesection1845,

27 neitherofwhich is at issuein thisproceeding.To theextentthattheseargumentsquestiontheDivision’s exerciseof
prosecutorialdiscretion,thoseargumentsshouldberejectedas explainedin this section.
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1 careto avoidmakingenforcementhearingsunnecessarilycomplicated. (SeeWat.Code,§ 1825.)

2 An adjudicativeproceeding,which mustbedecidedbasedonevidencein therecord,is ill suitedto

3 reviewanexerciseofprosecutorialdiscretion. Allowing aninquiry intoprosecutorialdiscretion

4 couldexpandeventhesimplestof enforcementproceedingsinto anopen-endedinquiry. For

5 example,evidenceconcerningtheextentandseverityof any otherviolationby any otherperson

6 divertingorusingwaterin anypartof thestateis arguablyrelevantto whether,in theexercise.of

7 its enforcementdiscretion,theDivision shouldhaveinitiatedtheprosecutionin this case.

8 Second,areviewof theexerciseof prosecutorialdiscretionin apendingproceedingwhere

9 theStateWaterBoardwill decidethemeritsofthecaseinvolvesaninappropriatemixing of

10 prosecutorialandadjudicativefunctions. (SeegenerallyGov. Code§ 11425.10,subd.(a)(4)

11 [separationof adjudicativefunctionfrom theprosecutorialfunction].) In reviewingtheexerciseof

12 Prosecutorialdiscretion,theBoardwouldnecessarilybeeitherdirectingtheactionsofthe

13 prosecutionteam,ortakingoverakey prosecutorialfunction. Dependingon thecircumstances,

14 this failure to separateprosecutorialandadjudicativefunctionsmay eitherunderminethe

15 effectivenessoftheprosecutionorcreateanappearanceof biasin favoroftheprosecution.

16 Consistentwith the separationof functionsestablishedfor thisproceeding,theBoardshouldnot

17 considerargumentsor evidencedirectedtowardschallengingtheprosecutorialdecisionto initiate

18 enforcementproceedings.

19 Finally, thereis no needto acceptevidenceorhearargumentsconcerningtheexerciseof

20 prosecutorialdiscretionin orderto makeaproperrecordforreviewby thecourts. An

21 administrativeagency’sexerciseof its enforcementdiscretionis notsubjectto judicial review.

.22 (SierraClub v. Whitman(9th Cir. 2001)268 F.3d898, 902.)

23 2. TheStateWaterBoardshouldtreattheDepartmentthesameasanyotherwater right

24 holder

Similarly, theStateWaterBoardshouldrejecttheDepartment’ssuggestionthatthe

26 Department,asa sisteragency,enjoysa specialrelationshipwith theBoardthat makes
enforcementinappropriate.TheDepartment’ssuggestionis a thinly veiled attemptto havethe

27
BoardreviewtheDivision’s exerciseofenforcementdiscretionandto avoidresponsibilityfor
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1

complyingwith its permits. Moreover,asamatterof law andpolicy, theBoardshouldnotgive the

2 Departmentspecialtreatmentin enforcementmatters.

3 TheStateWaterBoard’spredecessor,the StateWaterRight~Board,wascreatedbasedon

4 theneedfor an independentregulatoryagencythatwouldbe evenhandedin waterrightsmatters

5 involving theDepartment.ThestatutoryprovisionsestablishinganindependentStateWater

6 RightsBoardwerebasedon therecommendationsofa legislativecommittee,headedby

7 AssemblymanCasperWeinberger,thatproposedthecreationoftheDepartmentof Water

8 Resources.(A Departmentof WaterResourcesfor California,Reportof theAssemblyInterim

9 CommitteeonGovernmentOrganization(1956).)13 Thereportconcludedthattherewasan

10 “inherentconflict” between‘the role of theproposeddepartmentastheplannerandbuilderofwater

11 supplyprojects,andtherole of waterrightadministration.(Id., atp. 18.)Thereforethe committee

12 concluded:

13 Thewaterrightsof all interests,bothpublic andprivate, withii~i the

‘14 State canbestbe protectedby placing the determinationof these
rights in a quasi-judicial, independentbody separatefrom the

15 proposedDepartmentofWaterResources.

16 (Ibid.) Thecommitteespecificallyrecommendedthat StateWaterRightsBoardmembersbe

17 appointedto staggered,four-yeartermsand,in contrastto theDirectorof theDepartmentofWater

18 Resources,Boardmemberswouldnot serveat thepleasureof theGovernor. (Id., atpp. 21-22.)

19 ThecommitteealsorecommendedthattheStateWaterRightsBoardhaveits ownlegal counsel.

20 (Id., atp. 90.) The 1956 legislationestablishingtheDepartmentofWaterResourcesandthe State

21 WaterResourcesControlBoardfollowed all oftheserecommendations.(Stats.1956, 1st Ex.Sess.,

ch. 52.)

23 Consistentwith theLegislature’sdecisionto establishtheStateWaterBoardasan

24 ___________________________

Pursuantto California Codeof Regulations,title 23,section648.2andEvidenceCodesection452,the_Enforcement
~25 Teamrequeststhatofficial noticebetakenof the following documentscitedin this brief: A DepartmentofWater

Resourcesfor California, Reportof theAssemblyInterim Committeeon GovemmentOrganization(1956);Governor’s
26 Commissionto ReviewCaliforniaWaterRights Law,FinalReport(1978);Recomm6~idedChangesin WaterQuality

Control, FinalReportof the StudyPanelto the StateWaterResourcesControlBoard,StudyProject,WaterQuality
27 ControlProgram(1969);andReportof theConservationCommission(1912),transmittedto theGovernorandthe

LegislatureonJan.1,1913.
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1 independentagencywith adjudicativepowers,theStateWaterBoardshouldnot givethe

2 Departmentany specialtreatment. It is importantto otherwaterrightholdersto knowthatthe

3 StateWaterBoardwill be evenhandedasbetweenthe Departmentandotherwaterright holders. If

4 theDepartmentis in violation, orthreatenedviolation, theStateWaterBoardshouldtake

5 enforcementactioncomparableto whatit would takewith any otherviolator. This pointis

6 underscoredby section1835oftheWaterCode,which definesthosepersonsandentitiessubjectto

7 waterright ceaseanddesistorders. (SeeWat.Code,~§ 1831,subd.(a) [authorizinga ceaseand

8 desistorderagainst“any person~~in violation orthreatenedviolation ofspecifiedrequirements],

9 1835(defining“person”forpurposesofthechapterthatincludessection1831].) Section1835

10 specificallyincludesanydepartmentof thestate.

C. The Water CodeDoesNot Requirea Finding ofHarm before Issuing a CDO

12 Somehearingparticipantssuggestthat enforcementis notappropriateunlessthethreatened

13 exceedanceofthewaterquality objectiveresultsin harm. Theissueof harm,however,is not

14 germaneto whethertheCDOsshouldbe issued. TheWaterCodedoesnotrequiretheStateWater

15 Board,beforeissuinga CDO, to demonstrateharm,orto demonstratethat a violationthreatens

16 harmto theenvironmentorwaterright holdersthat outweighstheburdenofcompliancewith a

17 waterright permit or license.’4 Thestatuteonlyrequiresthat aviolationorthreatenedviolation be

18 proven. (Wat.Code,§ 1831,subd.(a).) Practicaldifficulties in obtainingimmediatecompliance,

19 including factorssuchasrelianceon an unauthorizeddiversionfor domesticsup~Ay,or thetime

20 neededto planandconstructfacilities neededto comeinto compliance,maybetakeninto account

21 by includinga scheduleof compliancein theCDO, insteadof requiringcomplianceforthwith. (Id.,

22 subd.(c).)

23 TheStateWaterBoard’swaterright CDO authoritywasoriginally adoptedbasedon the

24 recommendationsoftheGovernor’sCommissionto ReviewCaliforniaWaterRightsLaw, Final

25

26
14 Somehearingparticipantssuggestthat thequestionofharmshouldbeconsideredasabasisfor questioningthe

27 exerciseof the Division’sprosecutorialdiscrejion.As explainedabove,this proceedingshouldnotbeusedto review
theDivision’s exerciseof prosecutorialdiscretion.
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Report(1978). Thedraftlegislationwaspatternedafterthewaterquality CDO authorityprovided.

in thePorter-CologneWaterQuality ControlAct. (Compare,id., atpp. 74-78with Wat.Code,

§ 13301.)TheBoard’swaterright CDO authoritywasexpandedin 2002,providingauthorityto

takeactionagainstunauthorizeddiversionsandto takeactionagainstthreatenedviolations,among

otherchanges.(Stats.2002,ch. 657, §§ 5-13.)

NeitherthestatutoryauthorityunderthePorter-CologneAct for waterqualityCDOsnor

thestatutoryauthorityfor waterright CDOssetsany requirementfor ashowingthatharmwill

occurif theCDO is not issued. Nor do thestatutesrequireany showingofthebalanceofthe

hardships.Moreover;the legislativehistoryclearly showsthatit wasnot the intentof the

Legislatureto establishany requirementto showharmorabalanceofthehardships.

As discussedabove,thecodesectionsestablishingthe StateWaterBoard’swaterright

CDO authorityarepatternedafterthePorter-CologneAct. ThestatuteenactingthePorter-Cologne

Act providesthatit is intendedto implementthelegislativerecommendationsin areport submitted

to theLegislatureby theStateWaterBoard.(Stats.1969,ch. 482, § 36.) Thatreportincludes

proposedlanguage,which wasenactedaspartofthePorter-CologneAct, specifyingthatin acivil

actionbroughtunderthePorter-CologneAct for injunctiverelief “it shallnotbe necessaryto allege

or proveat anystageoftheproceedingthatirreparabledamagewill occur... .“ (Recommended

Changesin Water Quality Control,Final Reportof theStudyPanelto the StateWaterResources

ControlBoard, StudyProject,WaterQuality ControlProgram(1969),AppendixA atp. 75

[proposinglanguagelatercodifiedassubdivision(c) of WaterCodesection13361].) In a

commenton this proposal,thereportnoted:“Note. Subdivision(c) merelyconfirmstherule of law

that wouldbe applicablein its absence.”(Id., atp. 76.)

As this languageindicates,it wastheunderstandingof theLegislaturethattherewasno

requirementfor proofofirreparableharmin anenforcementproceeding,evenin anactionin court

seekingiiijunctive relkf. IfThi~frowing wasnorrequir~d7fora~c FpTci~dingin equity7th~h

certainlythereis no requirementfor this showingin anadministrativeproceedingunderastatute

thatdoesnot requireanysuchshowing.

In fact, theWaterCodedoesnotrequireanyconsiderationofharmunlessanduntil the
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1 StateWaterBoardseeksto imposecivil liability on apersonwho violatesaCDO. If such

2 violation occurs,theStateWaterBoardmayimpose,orrequesttheAttorneyGeneralto petitiona

• 3 court to impose,civil liability for theviolation. (Wat. Code,§ 1845,subd.(b).) A personmaybe

• 4 liable for up to onethousanddollarsaday for eachdayofviolation. (Id., subd.(b)(1).) In

5 determiningtheappropriateamountof civil liability, the StateWaterBoard(orthe court)must

6 considerall relevantcircumstances,including “theextentof harmcausedby theviolation.” (Id.,

7 subd.(c).) As usedin thatcontext,theword“violation” refersto aviolationoftheceaseanddesist

8 andnot to aviolation ofapermitor licensetermorcondition. In sum,the issueofharmarisesonly

9 aftertheStateWaterBoardhasalreadyissuedaCDO andwhenit is consideringtheamountof

10 civil liability to imposefor a violationof thatCDO.

11 D. The StateWater Board’s EnforcementAuthority is not Limited by D-1641

12 TheDepartmentdefendsagainsttheproposedCDOby claimingthat D-1641 establishesa

13 differentandmorelimited enforcementprocessthantheonethathastakenplacein this

14 proceeding.’5Specifically,theDepartmentcharacterizeslanguagein Term6 onp. 159of D-1641

15 asestablishingthesoleprocessby whichtheStateWaterBoardmayenforceanyviolation ofthe

16 requirementto implementwaterquality objectives,’6andarguesthatissuanceof thedraftCDOs

17 for athreatenedviolation is inconsistentwith thisprocess.’7TheDepartment’sargumentis flawed

18 for thefollowing reasons.

19 First, theStateWaterBoardcannotandshouldnot interpretD-1641aslimiting its ability,

20 procedures,or discretionto takevigorousactionto enforcewaterrightpermit andlicenseterms;

21 suchan interpretationwouldbecontraryto theexpresslanguageoftheWaterCodeandto the

22 ______________

15 To theextentthattheDepartmentrelieson this claim to challengetheDivision’s exerciseofprosecutiondiscretion,
23

asdiscussedabove,suchchallengeis improper.

24 16 Theportionof Term6 reliedon by theDepartmentstates: “If Permittee[referringto theDepartmentandthe
Bureau]exceedstheobjectivesatstationsC-6, C-8,or P-12,Permitteeshallpreparea reportfor theExecutive

25~ ~ [-State—Water-~Board-]-whether--—
enforcementactionis appropriateor thenoncomplianceis theresultof actionsthecontrolof thePermittee.” (WR-5A,

26 p. 159,Term6.)
17 Mr. Johns,who tookthis positionon behalfof theDepartment,admittedthathewasnotfamiliar with theBoard’s

27 CDO authority. (R.T..(Nov. 17, 2005)221:22-23[Q:“Are you familiarwith WaterCodeSection1831?”A: “Not very
much.”].)
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1 Legislature’sintent. WaterCodesection1825 requirestheBoardto takevigorousactionto

2 enforcethetermsof its waterrights. Thestatutecontainsno exceptions.AlthoughtheBoard

3 certainlyhasthediscretionto decidewhenandwhich enforcementactionsto take,it cannot

4 abdicateits enforcementresponsibilityundersection1825.

S Second,theexpresslanguageoftheportionof Term6 relied on by theDepartmentdoesnot

6 applyto athreatenedviolation of thewaterqualityobjectivesandshouldnotbeconstruedto apply

7 to suchviolations. (SeeR.T. (Nov. 17, 2005)224:17-225:4[Department’stestimonythatTerm6

8 doesnot sayanythingaboutthreatenedor anticipatedviolations].)Whenthe StateWaterBoard

9 adoptedD-1641 it did nothavethestatutoryauthorityto enforceagainstthreatenedviolations of -

10 permit andlicenseterms. WaterCodesection1831 subsequentlywasamendedin 2002,two years

11 afterD-1641 wasadopted,to allow theBoardto issuea ceaseanddesistorderfor athreatened

12 violation. Accordingly,Term6 cannotbeconstruedaslimiting theBoard’sability to takeaction

13 concerningathreatenedviolationbecausetheBoarddid not, andcouldnot, contemplatesuch

14 enforcementactionsat that ~ D-1641 simplycannotbe interpretedto limit theBoard’s

15 enforcementdiscretionundera subsequentlyadoptedstatute.

16 Third, while theportionofTerm6 relied on by theDepartmentestablishesaparticular

17 processunderwhich theDepartmentandtheBureauarerequiredto reportactualexceedancesof

18 thesalinity objectives,it doesnot logically follow thatthetermlimits theStateWaterBoard’s

19 enforcementoptions. TheDepartmentapparentlyviewsthetermasa limitation ontheBoard’s

20 authority. A morereasonableinterpretation,however,is thatthetermgivestheDepartmentan

21 opportunity,that it mightnot otherwisehavehad,to explainits actualnoncompliancewith the

22 salinityobjectives. Term6 givestheDepartmentandtheBureauan opportunityto providethe

23 Boardwith informationsupportinga decisionnot to takeanenforcementaction.

24 TheDepartment’sinterpretationofTerm 6 would leadto absurdresults. Term6 requires

25 __ __ —— __

26
18 TheBoarddid, however,requiretheDepartmentand theBureauto reportanticipatedviolationsof thewaterquality

27 objectives. (WR-5A, p. 149,Term 11,¶ d).) TheDepartmentcannotarguethatonereportingrequirementin D-1641
supersedesanother.
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1 theDepartmentandtheBureauto reportan exceedanceofthewaterqualityobjectivesto the

2 ExecutiveDirector,who will thenrecommendwhethertheStateWaterBoardshouldtakean

3 enforcementaction. TheDepartmentsuggeststhatif theagenciesfail to reportaviolationthenthe

4 Boardmaynot takeenforcementactionat all. (R.T. (Nov. 17,2005)224:4-7.) Underthis

5 interpretation,theBoardcouldnot takean enforcementactionfor theactualviolationthat occurred

6 in 2003until theDepartmentreportedit in 2005. Suchalimitation on theBoard’senforcement

7 discretionis untenable.

8 Fourth,whenTerm 6 is readasawhole, thespecific languagereliedonby theDepartment

9 cannotfairly bereadto limit orconditiontheDepartment’sobligationto implementwaterquality

10 objectives. TheDepartmentarguesthatD-1641 conditionedtherequirementthatthepermittees

11 complywith the0.7EC objectiveon theirability to meetthat objective. (R.T. (Nov. 17, 2005)

12 226:16-22,228:5-11.)To thecontrary,however,if the StateWaterBoardhadintendedto crafta

13 permit termin D-1641 thatconditionedcompliancewith thesalinityobjectiveson theagencies

14 ability to meetthoserequirements,it wasfully capableof expresslydoing so. For example,in

15 WaterRight Order90-5 theBoardimposedatermrequiringtheBureauto maintainacertain

16 temperaturewhenit was “within theBureau’sreasonablecontrol” andwenton to identify factors

17 consideredto bebeyondtheBureau’sreasonablecontrol. (‘YR 90-5,atpp. 20, 54-55.) Term6

18 establishesno suchconditionalcompliance.Theagencies’waterrightsareconditionedon meeting

19 thesalinity objectives—thereis no “reasonablecontrol” exceptionhere. ThepurposeofTerm6 is

20 to allow the agenciesto explainto theBoardthata violationis dueto circumstancesbeyondtheir

21 control,not to excusemakinganeffort to comply in the first instance.

22 Moreover,theDepartmenthasnot shownthatcompliancewith therequirementsof D-1641,

23 in accordancewith thescheduleof compliancein theproposedCDOs, is beyondtheDepartment’s

24 reasonablecontrol. While theDepartmenthasattemptedto explainwhy it is difficult to meetthe

25~ 0.7~ECobje~tiv~ithas~ttord~ tmtedthafst~sintendedt~ fadlitateffi~ting th~lThity

26 objectives—i.e,constmctingthebarriersor implementingequivalentmeasures—arebeyondits

27 control. To thecontrary,theDepartmenthastestifiedthatthepermanentbafflersarethemost

28 effectivemeansofmeetingthewaterquality objectiveandthatit intendsto constructthebarriers,
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1 thus indicatingthatthosestepsarewithin its control. (SeeR.T. (Nov. 17,2005)232:6-9,237:23-

2 238:5).)19

3 In sum, whenthelanguagereliedon by theDepartmentis readin context,andin

4 accordancewith thepoliciesoftheWaterCode,it shouldbe clearthatit is intendedto explainthe

5 StateWaterBoard’senforcementauthority.20 It doesnot limit theDepartment’snortheBureau’s

6 responsibilityto comply with waterqualityobjectives,anddoesnot limit theBoard’sauthorityto

7 takeenforcementactionif aviolation occurs.

8 E. Enforcementof Water Right Terms and Conditions Furthers the Protection of Water
9 Resourcesand the Public Trust

10 Althoughnot includedasakey hearingissue,at thehearing’sconclusion,HearingOfficer
Doducaskedtheparticipantsto explainhow theparticipants’recommendationswould further“the

11

12 protectionofwaterresourcesandthepublic trust.” (R.T. (Nov. 21, 2005)84:18-20.) As explained

13 herein,theEnforcementTeamspecificallyrecommendsthat theStateWaterBoardissuethe

14 CDOs,with theproposedmodifications,to theDepartmentandtheBureau. Forthepurposesof

15 HearingOfficerDoduc’srequest,theEnforcementTeam’srecommendationis simple—theBoard
shouldenforcethetermsandconditionsofthewaterrightpermitsandlicenses,andwaterright

16

17 decisions,that it issues.(Wat. Code,§ 1825.)

18 1. Enforcementofwaterright termsis an essentialcomponentofthestate’swaterright
program

19 Meaningfulenforcementis anintegralcomponent,perhapseventhevery essence,ofthe

20

21 __________________________

19 Mr. Johnsargued,on behalfof theDepartment,thatconstructingthebarrierswouldbeaccomplishedby a different
unit within theDepartmentthantheunit thathandlesStateWaterProjectoperations,andthat thereforecompliancewas
b~yondthecontrol oftheStateWaterProject.(Testimonyof Mr. Johns,R.T. (Nov. 17,2005) 161:1-10[Mr. Johns’s

23 efforts to distinguishtheDepartmentfrom thepennitteeidentifiedinD- 1641].) The StateWaterBoardshouldreject
this artificial distinction. Therelevantpermitsareissuedto theDepartment,notto anysmallerunitwithin the

24 Department,andnothingin thethosepermitsor in D- 1641 suggeststhat theDepartment’sobligationto implement
waterqualityobjectivesis limitedto whatcanbe achievedthroughoperationof facilities alreadyincorporatedinto the.

----~25- ~-State-Water—Project. —__ ___ ______ __________

20 In addition,thefocusofthe languageonviolationsthathavealreadyoccurred,andwhethertheywerewithin the
26 permittee’scontrol,appearstobe directedto the issuesgoverningwhethercivil penaltiesshouldbe imposed,andin

whatamount.(SeegenerallyWat. Code,§§ 1052,subd.(e), 1055.3). Differentfactorsshouldbeconsideredin
27 determiningwhethera CDO,which seeksto avoidor reducetheextentofthreatenedor continuingviolations,should

beissued.
28
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1 state’sregulatorywaterright program. TheConservationCommissionof theStateof California

2 (ConservationCommission),whichwasestablishedin 1911 to studyandrecommendmeasures

3 regardingtheallocationofthe state’snaturalresources,recognizedthat “[o]f all thenatural

4 resources,thereis nonemorevaluable,morenecessaryto presentandfuturegenerationsof

5 Californiathanwater.” (Reportof theConservationCommission(1912),transmittedto the

6 GovernorandtheLegislatureon Jan. 1, 1913 [hereinafterCommissionReport],at p. 18.) In

7 makingits recommendationsfor astateagencyto administertheappropriationof this valuable

8 resource,the ConservationCommissionnotedthatthestateshouldseethatwateris, “from thevery

9 beginningof its use,properlyused,andthatits useis permittedonly to thosewho canandwill use

10 it with adueregardfor therightsof its oWners,thepublic.” (Id., atp. 21.) Thescopeof thestate’s

11 regulatoryprogramhasconsiderablyexpandedbeyondthatoriginally contemplatedby the

12 ConservationCommission.Nonetheless,theguidingprinciple thattheuseofwatershouldonly be

13 permittedto thosewho useit with dueregardfor thepublic interestsandpoliciesthatinherewithin

14 theregulatoryprogram,remainsvalid today.

15 Theprinciple thatenforcementfosterstheefficientallocationofwaterresourcessimilarly

16 underliestherecommendationof theGovernor’sCommissionto ReviewCaliforniaWaterRights

17 Law to enactlegislationbroadeningtheStateWaterBoard’senforcementauthorityto include

18 authorityto issueceaseanddesistorders. (Governor’sCommissionto ReviewCaliforniaWater

19 RightsLaw,Final Report(1978),atpp. 58-59.) This principlealsounderliesthe2002 legislation

20 broadeningtheBoard’swaterright CDO authority. (Stats.2002,ch. 652.)

21 Thus,a strongenforcementpolicy is critical to fulfill theStateWaterBoard’smissionto

22 “preserve,enhanceandrestorethequality of California’swaterresources,andensuretheirproper

23 allocationandefficientusefor thebenefitof presentandfuturegenerations.”(R.T. (Nov. 18, 2005)

24 99:24-100:2.)TheBoard’senforcementpowersandits willingnessto usethemdeterspeoplewho

~725 woul&oth~rwiseput waterto an~miatithdii~duse. As th~E~ c~~fT~aii’~itness, Mr.

26 Lindsaynoted,“waterright termsmaybecomemeaninglesswithout activeenforcement.” (R.T.

27 (Oct. 24, 2005)52:12-13.) Failureto takeappropriateenforcementactionweakenstheBoard’s

28 ability to fulfill its missionandto protectthewaterright holdersandthepublic trustby lessening
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1 thatdeterrenteffect.

2 Further,asit wasattheturnofthecentury,it is not “soundpublic policy fortheStateto

3 permit anybodyto breakandcontinueto breakthelaw” (CommissionReport,atp. 39.) TheState

4 WaterBoard’sregulatoryrequirementsimposedin thepermitsandlicensesthatit issueshavethe

5 effectof law andno one shouldbeableto violatethoserequirementswith impunity. Claimsof

6 hardship,aspecial“sisteragency”status,ora lackofcontrol shouldnotnegatetheimpositionofa

7 particularrequirement.As the ConservationCommissionnotedin responseto claimsthat

8 requiringcompliancewith thelaw would imposeahardship,it is not “goodpublic policy to

9 suspendthelaw becauseits enforcementmaywork sur;posititious[sic] hardshipuponhimwho is

10 knowingly orevenunknowinglybreakingthelaw.” (Id., at p. 40.)

11 2. Thisenforcementproceedingillustrateshow enforcementleadsto improvedcompliance

12 withwaterright terms

13 This veryproceedingillustratesthebeneficialeffect of enforcement.WhenMr. Johnsof
theDepartmenttestified,he suggestedthatan enforcementactionfor athreatenedviolation should

14
serveasawake-upcall. Giving his thoughtsonhowtheStateWaterBoardshouldactunderits

15

16 enforcementauthority,hestated,

17 I’d useit in the areaswherethe Board washavingrealproblems
gettingfolks to comply with permitsandtheycouldn’t quite catch

18 themat it. I wouldusethe [] threatenedviolation asa tool to get
theirattention.

19 (R.T. (Nov. 18, 2005)98:23-99:1.)TheEnforcementTeamagrees.Although,Mr. Johnswasnot

20
referringto thisproceedinginvolving theDepartment,it certainlyservedthatpurposehere.

21
For example,andmostegregiously,dueto its failureto complywith themonitoringand

22
reportingrequirements,theDepartmentfailedto identify andreportanexceedanceofthe 1.0BC

23
objectivethat occurredin early2003until twoyearslater, in late2005. (DWR-26.) un fact, the

24
Departmentadmittedthatit onlybecameawareofthe exceedanceswhile preparingfor this

~25~ ____—______

proceeding.(Id, at p. 1.) Otherwise,it is questionablewhethertheDepartmenteverwouldhave
26

discoveredandreportedthoseexceedances.At aminimum,thisproceedinghasservedasawake-
27

upcall to theDepartmentandtheBureauthattheBoardexpectsthemto complywith theirwater
28

right requirements.
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1 3. Effectiveenforcementhelpsprotectpublic trustresources

2 Moreover,theprotectionandmanagementofthestate’swaterresourcesnecessarilyentails
considerationofthepublic trust. Thepublic trustdoctrinerequirestheStateWaterBoardto

3
considertheeffectof thediversionor useofwateron streams,lakes,orotherbodiesofwater,and

4
preserve,sofar asconsistentwith thepublic interest,theusesprotectedby thetrust.” (National

AudubonSocietyv. SuperiorCourt (1983)33 Cal.3d419, 447 [189Cal.Rptr. 346,365] cert. denied
6

464 U.S. 977.) Theusesprotectedby thepublic trust includenavigation,commerce,fisheries~
7

recreationandecologicalvalues. (Id., atpp. 435-36.) Evenafteranappropriationhasbeen
8

approved,thepublic trustimposesa duty ofcontinuingsupervision.Thepublic trustprovides

10 authority to reopenearlierwaterallocationdecisionsbasedon theirimpacton public trustuses.
(Id, atp.447.)

D-1641 implementsthepublic trust. (SeeWR-5 (D-1641),pp. 7-8.) TheproposedCDOs
12

13 implementD-1641•21 TheStateWaterBoard’scontinuingauthorityunderthepublic trustdoctrine

14 providesauthorityto reopenD-1641 andto modify its requirementsasappropriateto protectthe

15 public trust,but astheHearingOfficerDoducspecifiedin heropeningstatement,areopeningof
D-1641 is beyondthescopeofthisproceeding.But, asnotedabove,thepublic trustdoesnot

16

17 merelyprovideauthorityto reopenprior waterright decisions,it establishesa dutyof continuing

18 supervision. Effectiveenforcementis anessentialelementof theBoard’sduty ofcontinuing

19 supervisionunderthepublic trustdoctrine.
Effectiveenforcementofwaterrightpermit andlicenserequirementshelpsprotectthe

20

21 public trust,evenwheretherequirementsinvolved arenotspecificallyaddressedto public trust
issues. TheStateWaterBoardimplementsthepublic trustdoctrineprimarily throughits

22
administrationofwaterright permitsandlicenses.Enforcementofthestatutoryprohibitionagainst

23

24

2~5~ 21ThYCDO~7ii’iere15FimplementrequirementsimposedunderD-1641. Theydo notamendtheDepartment’sor the
Bureau’swaterrightsanddo notauthorizeanyactivity thatwould notbeauthorizedif theCDOswerenot issued.

26 Thus, issuanceoftheCDOs doesnotposeanythreatof harmto public tiustresources.In fact, to theextentthat
issuanceof theCDOspreventsfutureviolationsofthesalinity objectives,harmto public trustresourcesmay alsobe

27 prevented.(SeeR.T. (Nov. 17,2005)5: 2-8 [California SportfishingProtectionAlliancetestimonythatviolationof
the0.7EC objectivecouldadverselyaffectfish].)

28
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1 unauthorizeddiversionanduseestablishedin WaterCodesection1052helpsprotectthepublic

2 trustbecauseit requiresappropriatorsto comply with theapplicationandpermit processthrough

3 which theBoardsetstermsto protectthepublic trust. Similarly, althoughthepermittermsbeing

4 enforcedby theproposedCDOsaredirectedtowardsprotectingwaterquality for agriculturaluse,

5 vigorousenforcementhelps to ensurecompliancewith all permitterms,includingthosesetto

6 protectpublic trustuses. In this regard,it is particularlyimportantfor theBoardto demonstrateits

7 willingnessto useits recentlyenactedauthorityto issueCDOs in responseto threatenedviolations.

8 (SeeWat. Code§ 1831, subd.(a), asamendedby Stats.2002,ch. 652, § 6.) Publictrustuses,in

9 particular,maybeirreparablyharmedif theStateWaterBoardfollows apolicy, like that

10 recommendedby theDepartmentin thisproceeding,ofwaiting until afterthewaterright holder

11 hasreportedaviolationbeforeconsideringanyenforcementaction.

12 In sum,it is immaterialwhetherthesalinityobjectiveswereimposedto protectagricultural

13 beneficialusesinsteadofpublic trustresources.The StateWaterBoard’svigorousenforcementof

14 thepermitandlicensetermsandconditionsthat it issues,regardlessof thepurposesofthoseterms,

15 ensurescomplianceandthusfurthers themanagementof waterresourcesin California.

16 V. CONCLUSION

17 TheWaterCoderequiresthe StateWaterBoardto vigorously enforceits decisionsandthe

18 termsofthewaterrightspermit andlicensesthatit issues.Theevidenceclearlydemonstratesa

19 threatenedviolationof termsimposedon theDepartmentandtheBureauin D-1641. Accordingly,

20 aCDO with a compliancescheduleis necessaryto ensuretheDepartmentandtheBureaumeetthe

21 termsandconditionsoftheirwaterrights andto unequivocallyestablishtheir responsibilitiesunder

22 thosewaterrights. Issuanceof theCDOs,with themodificationsrecommendedby the

23

24

25~

26

27

28
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1 EnforcementTeam,will demonstratetheBoard’scommitmentto taking thevigorousenforcement

2 actionthattheLegislatureintendedwhenit enactedWaterCodesection1825.

3 Date: December12, 2005.

4

7 Em K.L. Mahaney
Afforney for theDivision ofWater ~ghts
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